IN THE OFFICE OF THE STATE ENGINEER
OF THE STATE OF NEVADA

IN THE MATTER OF FPROTESTED APPLICATION 53948
FILED TO APPROPRIATE THE UNDERGROUND WATERS OF
TIKAPCD WVALLEY (NORTHEREN PART) (169%A), LINCOLN
COUNTY, NEVADA, APPLICATIONS 53950 AND 53951
FILED TO RAEPPROPRIATE THE UNDERGROUND WATERS OF

TIKAPOQ VALLEY (SOUTHEREN PART) (169B), LINCOLN RULING
COUNTY NEVADA, APPLICATIONS 54062 AND 54066
FILED TO APPROPRIATE THE UNDERZREOUND WATERS OF #5 465
THREE LAKES VALLEY (SOUTHERN PART) (211), CLARK

COUNTY, NEVADA, AND APPLICATICHNS 54058 AND 54069
FILED TO APPROPRIATE THE UNDERGROUND WATERS OF
THREE LAKEE VALLEY (NORTHERN PART) (168), LARK
COUNTY, HEVADA.

T i T i i T o T i i i i

GENERAL
L.

Application 53948 was filed on October 17, 1989, by the Las
Vegas Valley Water District to appropriate 10.0 cubic feet pexr
second of underground water from the Tikapoo Valiey - Northern
Part hydrographic basin for municipal and domestic purpases within
Clark, Linceln, Nye and White Pine Counties. The proposed point
of diversion is described as being located within the NWY NEY of
Section 24, T.65.; R.58E., M.D.B.&M.” DApplication 53948 was timely

protested by the following persons or entities:’

U.5. Dept. of Interior, Bureau of Land Management ("BLM")
Steve Medlin

County of Inyo, California

Pahranagat Valley Joint Venture Services Board

Bertrand and Pierre V, Paris

Town of Alamo Water and Sewer Board

File No. 53948, official records of the Office of the State
Engineer. Exhibit No. 3, public administrative hearing March 22-
26, 2004, official records in the Office of the State Engineer.
Hereinafter, the transcript of the hearing and the exhibits will
be referred to by transcript page number and exhibit number.

File No. 53948, official records in the Office of the State
Engineer. Exhibit Nos. 5, 6, 7, 8, 9, 10, 11, 1z, 13, 14, 15, 1s,
17, 18; 19,
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City of Caliente

Ely Shoshone Trike

Lund Irrigation and Water Co.

County of White Pine and City of Ely

Mocapa Band of Paiute Indians

U.5. Fish and Wildlife Service

County of Nye

U.5. Dept, of Interior, National Park Service
Unincorporated Town of Pahrump

4 e

Application 53950 was filed on October 17, 1389, by the Las
Vegas Valley Water District to appropriate 6.0 eubie feet per
second of undergreound water from the Tikapoco Valley - Southern
Part hydrographic basin for municipal and domestic purpocses within
Clark, Lincoln, MNye and White Pine Counties. The proposed point
of diversion is described as being located within the NE NEY of
Section 33, T.128., R.61E., M.D.B.&M.’ Applicaticon 539850 was
timely protested by the following persons or entities:®

Alice Rae Smalley

County of Inyo, Califcrnis

Bertrand and Pierre V., Paris

The Toiyabe Chapter of the Sierra Club
John G. Tryon

City of Caliente

County of White Pine and City of Ely
Moapa Band of Paiute Indians

U.Z2. Fish and Wildlife Service

County of Nye

U.5. Dept. of Interior, National Park Service
Unincorporated Town of Pahrump

File No. 53950, official records of the Qffice of the Statre
Engineer. Exhibit No. 2D.

File No. 53950, official records in the Office of the State
Engineer. In order to prevent filling the record with duplicative
coples of protests, if a protest to one application was identical
or nearly identical teo that filed as te another application, it
was not made a new exhibit. Exhibit Nos. 7, 5, 11, 14, 15, 1Is,
17, 18, 22 23, 24, 25,
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III.

Epplication 53951 was filed on October 17, 1989, by the Las
Vegas WValley Water District to appropriate 10.0 cubie feet per
secend of underground water from the Tikapoo Valley - Southern
Part hydrographic basin for municipal and domestic purposes within
Clark, Lincoln, Nye and White Pine Counties. The proposed point
of diversion is described as being located within the SEY NEY of
Section 29, T.118., R.61E., M.D.B.&M.° Zpplication 53351 was

timely protested by the following persons or entities:’

County of Inyo, California

Bertrand and Pierre V. Paris
Toiyabe Chapter of the Sierra Club
City of Caliente

Lund Irrigation & Water Company
County of White Pine and City of Ely
Moapa Band of Paiute Indians

U.5. Fish and Wildlife Service
County of Nye

U.5. Dept. of Interior, National Park Service
Unincorporated Town of Pahrump

Iv.

Application 54062 was filed on Octeober 17, 1989, by the Las
Vegas WValley Water District to appropriate &.0 cubic feet per
gecond of underground water from the Three Lakes valley - Southern
Part hydreographic basin for municipal and domestic purposes within
Clark, Lincoln, Nye and White Pine Counties. The proposed point
of diversion is described as being located within the NEY% SW% of

File No. 53951, official records of the GOffice of the State
Engineer. Exhibit No. 26,

File Ne. 53951, Exhibit MNos. 7, 9, 11, 13, 14, 15, 15, 17,
lg, 23, 2B,
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Section 7, T.178., R.G8E., M.D.B.&M." 2Application 54062 was
timely protested by the following persons or entities:’

U.8, Dept. of Interior, Bureau <f Land Mandgement
Las Vegas Valley Fly Fishing Club

County of Invo, California

City of Caliente

Marilyn Beilstein

C. Pearson Coorham

Moapa Band of Paiute Indians

County of White Pine and City of Ely

U.8. Fish and Wildlife Service

Diane Wall

County of Nye

U.5. Dept: of Interior, Naticnal Park Service
Unincorporated Town of Pahrump

V.

Application 54066 was filed on October 17, 1989, by the Las
Vegas Valley Water District to appropriate 10.0 cubic feet per
second of underground water from the Three Lakes Valley - Southern
Part hydrographic basin for municipal and domestic purposes within
Clark, Lincoln, Nye and White Pine Counties. The proposed point
of diversicn is described as being located within the NWY SEY of
Section 27, T.148.; R.59E., M.D.B.&M." Application 54066 was
timely protested by the following perscns or entities:™

County of Inyo, California

City of Caliente

Toiyvabe Chapter of the Sierra Club
Ely Shoshone Tribe

Moapa Band of Paiute Indians

File Neo. 54062, official records of the Gffice of the State
Engineer. Exhibit No. 28.

" File No. 54062. Exhibit Nos. 7, 11, 14, 15, 16, 17, 19, 30,
31, 32, 33, 34, 38.

File No. 54066, official records of the Office of the State
Engineer. Exhibit No. 35,

10

File No. 54066. Exhibit Nos. 7, 11, 12, 14, LS., 36, XF. I3,
37, 38,
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County of White Pine and City of Ely

U.8. Fish and Wildlife Service

County of Nye

U.8. Dept. of Intericr, Wational Park Service
Unincorporated Town of Pahrump

VL.

Applicaticn 54068 was filed on October 17, 198%, by the Las
Vegas Valley Water District to appropriste 6.0 cubic feet per
second of underground water from the Three Lakes Valley - Northern
Part hydregraphic basin for municipal and domestic purposes within
Tlark, Lincoln, Nye and White Pine Counties. The proposed point
of diversion is described as being located within the NWY NEY¥ of
Section 32, T.138., R.59E., M.D.B.sM. "™ AZpplication 54068 was
timely protested by the following perscns or entities:™

County of Inyo;, California
City of Caliente
Toivabe Chapter of the Sierra Club
Moapa Band of Paiute Indians
County of White Piné and City of Ely
U.5. Fish and Wildlife Service
County of Nye
U.5. Dept. of Interior, Naticnal Park Service
Unincorporated Town of Pahrump
VII.

Application 54069 was filed on October 17, 198%, by the Las
Vegas WValley Water District to appropriate 10.0 cubic feet per
second of underground water from the Three Lakes Valley - Northern
Part hydrographic basin for municipal and domestic purposes within
Clark, Lincoln, Nye and White Pine Counties. The proposed point

of diversion is described as being located within the NEY NWY of

“ PFile No. 54068, official records of the Office of the State
Engineer. Exhibit No. 39,

File No. 54068. Exhibit Nos. 7, 11, 14, 15, X6y 17: 18, 37
41 .
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Section 3, T.148.,, R.5%E.,, M.D.B.&M.“ Application 54069 was
timely protested by the following persons or entities:’*

County of Inyoe, California

City of Caliente

Toiyabe Chapter of the Sierra Club

Moapa Band of Paiute Indians

County of White Pine and City of Ely

U.5. Fish and Wildlife Service

County of Nye

U.5. Dept. of Interior, MNational Park Service
Unincorporated Town of Pahrump

VIII.

By letter dated May 19, 2003, the Southern Nevada Water
Ruthority and the Las Vegas Valley Water District reguestad the
State Engineer approve Applications 53948, 53350 and 53951
(Tikapoo Valley - HNorthern and Southern PBart) for a combined duty
of 10,000 acre-feet annually, Applications 54088 and 54062 (Three
Lakes WValley - Northern Part) for a combined duty of 2,000 acre-
feet annually, and Applications 54062 and 54066 (Three Lakes
Valley - Southern Part) for a combined duty of 5,000 acre-feet
annually.”

IX.

Many different grounds were presented in the warious protests
as reasons for why these applications should be denied. For the
sake of brevity, instead of repeating the grounds of each protest
individually, and since many of the grounds are identical or
similar, the State Engineer sgummarizes the protest issues as

follows:

i1

File No. 54069, official records of the Office of the State
Engineer. Exhibit No. 42.

" File No. 54063. Exhibit Nos. 7, 11, 14, 15, 16, 17, 19, 37,
A

File No. 53948, official records in the Office of the State
Engineer. Ses also, Exhibit Nao. 22.
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County of White Pine and City of Ely

U.5. Fish and Wildlife Sexvice

County of HNye

U.8. Dept. of Interior, Natignal Park Servige
Unincorporated Town of Pahrump

VI.

Application 54068 was filed on October 17, 1389, by the Las
Vegas Valley Water District to appropriate 6.0 cubic feet per
second of underground water from the Three Lakes Valley - Northern
Part hydregraphic basin for municipal and domestic purposes within
Clark, Lineceln, Nye and White Pine Counties. The proposed point
of diversion 1is described as being leocated within the NWY NEY¥ of
Section 32, T:138., R.5%E., M.D.B.&M.™ Application 54068 was
timely protested by the following persons or entities:™

County of Inyo, California
City of Caliente
Toivabe Chapter ef the Sierra Club
Moapa Band of Paiute Indians
County of White Pine and City of Ely
.5, Fish and Wildlife Service
County of Nye
U.5, Dept. of Interior, National Park Service
Unincorporated Town of Pahrump
VII.

Application 54069 was filed on October 17, 1989, by the Las=
Vegas Valley Water District to appropriate 10.0 cubic feet per
second of underground water from the Three Lakes Valley - Northern
Fart hydrographic basin for municipal and domestic purposes within
Clark, Linceln, Nye and White Pine Counties. The proposed point

of diverszion is described as being located within the NE¥ NWY of

" File No. 54068, official records of the Office of the State
Engineer. Exhibit No, 39,

File No. 54068, Exhibit Nos. 7, 11, 14, 15, 18, 17, 19, 37,
41.
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T The amount of water requested for appropriation under
the applications exceeds the annual recharge of specific

groundwater Dbasins and would thereby conflict with existing
rights.

2. The applications should be denied because previous
applicariona have been denied in these groundwater bagins,

3. Therse are insufficient descriptions in the applications
of the proposed works of diversion, costs of such works, time
required to censtruct said works, and number of persocns to be
served.

4. There i1s insufficient information te determine the
potential impacts from the use of water as proposed under the
applications.

5. The applications should be denied because the public has
been denied relevant information and due process,

B, The Applicant lacks the financial capability for
developing the applied for waters,

7. The use of water under the applications will cause a
drop in the water table, thereby drying wup springs, seeps,
wetlands, drawing down the water level in existing wells, causing
desertification, a reduction in water quality, and a degradation
of air gquality due to increased dust.

. The use of water under the applications will sanction
water mining, which is contrary to Nevada law and public policy.

G The use of water under the applications will deplete the
waters of the Ash Meadows/Death Valley regional groundwater flow
gystem, which supplies water to the &Ash Meadows, which will
ultimately result in a reduction in spring flow at Ash Meadows and
impact ncot only threatened and endangered species, but also
wet lands.

i0. The use of water under the applications will interfere
with the BLM's regponsibilities te protect wetlands and to
conserve listed threatensed or endangered species,

11. The use of water under the applicvations will interfere
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with the BLM's capability to provide water for the multiple uses
under the Federal Land Policy and Management Act including, but
not limited to recreaticn, range, wildlife, minerals, watershed
and fish.

12. The use of water under the applications could affect the
BELM's ability Lo manage areas for livestock grazing, wildlife
habitat and wild horses and will interfere with the purposes for
which federal lands are managed.

13. The use of water under the applications could eliminate
the supplies of ground water in several areas and communities in
eastern Inyo County that are dependent upon recharge from the
regional carbonate-rock aguifers,

14. The use of water under the applications will cause an
unreasonable lowering of the water table, degradation of water
quality, destruction of environmental, ecological, scenic and
recreational values, all to the detriment of the public interest.

15. The Applicant has not demonstrated access to the lands
negessary to transport the water, as it has not shown it has the
necessary right-cf-ways to develop and transport the water across
lands under the jurisdiction of the United States.

le. These applications in conjunction with the others
applied for will perpetuate the inefficient use of water in the
Las Vegas Valley Water District service area, and will sanctioen
and encourage willful waste of water contrary to MNevada law and
public policy.

17. The applications should be denied because the cost of
the project will result in such an enormous rate increase that
demand for water will be substantially reduced thereby rendering
the water transfer unnecessary,

18. The applications were not made in good faith, but rather
to lock up the water resources for use beyond current plaming
horizons.

12. The applications should be denied hbecause current and
developing trends in housing, landscaping, national plumbing
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fixture standards and demographic patterns all suggest that the
simplistic water <demand forecasts upon which the proposed
transfers are based substantially overstate future water demands.

20. It would be detrimental to the public interest to grant
the applications in the absence of comprehensive water rescurce
development planning, including, but not limited to, environmental
impact congiderations, sociceconomic impact considerations,
cost/benefit considerations, water resource evaluation by an
independent entity and a water resource plan for the lLas Vegas
Valley Water District like that which is required by the Nevada
Public Service Commission of water purveyors.

21. The use of water under the applications will cause air
contamination and air pollution in vielation of the Clean Aiy¥ Act
and chapter 445 of the Nevada Revised Statutes.

22. The use o©f water under the applications is not in the
public interest because the BApplicant failed to hawve an
independent, formal and publicly reviewable assessment of the
watber resources of the area, to study the cumulative effects of
the proposed diversions, to indicate mitigation measures that will
reduce the impacts of the propossd extraction, and to provide
alternatives Lo the proposed extracticn.

23. The applications should be denied because the population
projections are unrealistic and ignore numerous constraints te
growth, including Eraffic congestion, increased cost of
infrastructure and services, degraded air cuality, and protection
of rare and endangered species.

24. The applications should e denied becalise the
Applicant's conservation programs are inefficient efforts and the
Applicant has failed to make a good faith effort to gfficiently

use current supplies.
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25. The use of water under the applicaticns will cause
impacts to Pahranagat Valley ground and surface waters, area
residents, agricultural operations and cause socioceconomic and
environmental impacts. The reguest for the appropriation of water
from Tikapoo Valley - Northern Part is so close to Pahranagat
Valley as to cause harm to the resources of the Pahranagat Valley,
The proposed point of diversion under Application 53948 is near
the wells serving the Town of Alams and pumping may cause a draw
down in those wells.

26. The appropriation of water under the applications may
curtail or make community growth in Alamo prohibitively expensive.

27. Lowering the water table in Pahranagat Valley would have
tremendous impacts on the vegetative resource of the valley,
wildlife, including threatened and endangered species, outdoor
recreation and the economy.

28. The use of water under the applications will cause
significant wvisual and aesthetic impacts by de-greening Pahranagat
Valley, and installing unsightly construction improvements, i.e.,
pipelines and pump stations,

28. Expeorting all the water from the Alamo/Pahranagat Valley
Region could impact the community by limiting local development
and growth causing a downward economic spiral, causing a major
disruptien to existing community cochesiveness, resulting in secial
problems and disrupting the family-oriented structure of the
Mormon Church and c¢ausing destabilization as te basic rural
philosophies forever changing the guality of life.

30. The use of water under the applications would impair and
conflict with the wvalue of existing rights, would be against
public pelicy and contrary to statute, would interfere with
customary uses of grazing areas, ranges and existing water rights.

21l. The use of water as proposed under the applications
would interfere with the rights of the Ely Shoshone Tribe under
the Treaty of Ruby Valley.
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32. The use of water as proposed under the applications will
conflict with the rights claimed by the Moapa Band of Paiute
Indians to the waters of the Muddy River and to ground water
underlying the Moapa Indian Reservation.

32. The use of water as proposed under the applications will
degrade wetlands and riparian habitats, including those in the
Death Valley National Monument, Great Basin National Park, Lake
Mead Naticnal Recreation Area and national wildlife refuge units.

34. The use of water as proposed under the applications will
damage wetlands, springs, seeps and phreatophytes, which provide
water and habitat for migratory species, other wildlife, grazing
livestock and other existing uses,

35. The use of water as proposed under the applications will
interfere with water zrights held by the U.5. Fish and Wildlife
Service and the underground source of water proposed to be
appropriated will intercept the source of water that now maintains
the numerous springs, seeps, marshes, streams, riparian and
mesguite habitats that support wildlife and plant resources,
including threatened and endangered species in the state of
Nevada.

i36. The public interest will not be served if water and
water-related resources and senicr surface and groundwater rights
in the nationally important Ash Meadows National Wildlife Refuge,
Desert Naticonal Wildlife Range, Moapa National Wildlife Refuge,
Pahranagat Naticnal Wildlife Refuge, Death Valley National
Monument and/or Devil's Hole are diminished or impaired as a
result of the diversicns proposed under the applications.

37. The diwversions will reduce or eliminate the flows of
springa in the Death Valley National Monument, Muddy River Springs
Area and Lake Mead Naticnal Recreaticnal Area, which are discharge
areas for the regional groundwater flow systems, thereby impairing
the senior Federal reserved water rights.

38, The cumulative effects of these diversions, along with
the Applicant's applications within cother parts of the regional
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groundwater flow system will impair the Naticnal Park Services!
genior surface and groundwater rights more guickly and/or to a
greater degree than the diversions under these applications alone.

3%. Depletions to the regional groundwater flow systems will
occur more guickly and in greater magnitude if return flow is not
discharged in the basin of origin.

40. It is mnot clear whether the amount requested is
necessary and reasonable for municipal and domestic purposes.

41. These applicaticong, combined with the cothers filed at
the same time, sesk a combined appropriation of 860,000 acre-feet
of ground and surface water and the diversion and the exportation
of such a guantity of water will deprive the basins of origin of
water needed for thelr environment and economic well being and
will destroy environmental, ecologic, =scenic and recreational
waluegs' the state holds in trust for its citizens.

42. The population of Las WVegas is big enough and future
growth is not in the interest of the Las Vegas community, Newvada,
or the nation.

43. The granting or approval of the applications will have a
negative impact on Nevada's environment since the public policy of
Nevada 1s to protect HNevada's envircnment, even at the expense of
growth per Governor Beob Miller's January 25, 1990, State of the
State Address,

44, The applications should ke denied because the State
Engineer is a member of the Nevada Envirconmental Commission and
has a duty to prevent, abate and contrel air pollution in the
state of Nevada. The air pollution in the Las Vegas Valley is so
bad that the wvalley has been classified a non-attainment area for
national and state ambient air-quality standards for carbon
monoxide and PM-10 and the applications are for the purpose of
gsecuring ‘water for growth and more growth means more air
pollution. The State Engineer should be taking steps to
ameliorate the air-quality problem in the Las Vegas Valley, not
exacerbate it,
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45. The applicatiens should not be approved if said approval
is influenced by the State Engineer's desire or need to ensure
there is sufficient water for lots and condominium units created
in Las Vegas Valley by subdivision maps.

46, The removal of water from the area of origin could cause
economic impacts, such as precluding new agricultursal development
damaging the existing agricultural economy, inhibiting or
precluding oppeortunities for power generation, inhikiting or
precluding mineral extraction, inhikiting or precluding
manufacturing by space-requiring industries, damaging tourism, and
concentrating population as opposed to dispersing it.

FINDINGS OF FACT
E

The State Engineer finds the only protestants whe appeared at
the public administrative hearing and presented testimony and
evidence in support of their protest claims were the U.S. National
Bark Service, U.8; Bureau of Land Management, 1J.2 Fish and
Wildlife Service, and Lund Irrigation Company. The Sierra Club,
County of Inyo and Nye County did not present evidentiary cases,
but rather chose to present only public comment or oral argument.
The Moapa Paiute Tribe of Indians only filed written public
comments.” All other Protestants did not provide any evidence in
support of their protest claims, and as such, most of the claims
will be summarily dismiszed below. However, wherse the evidence
indicates or the State Engineer believes that a protest claim
raises meritorious issues, those claims are addressed below.

* Exhibit No. 49.
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TI.

The State Engineer finds no evidence was presented as to the
protest claim that previcus applications have been denied in these
groundwater basins; therefore, this protest claim is dismissed.
However, wupcn vreview of new water right filings, the State
Engineer reviews actions previously taken in the relevant
groundwater basin and finds that in these particular groundwater
basins most denials were either for filings upon surface water
sources or were for reasons not related to the perennial yield of
the specific groundwater basin.

IITI.

The State Engineer finds evidence was provided as to the
corridors by which these waters would likely be transported to the
Applicant's place of use, as to the <costs of the works of
diversion, that the Applicant has the resources to develop these
waters, a time frame for construction of works was presented, and
avidence was provided that population growth in the Las Vegas area
has consistently exceeded projections'; therefore, these protest
claims are dismissed.

I,

The State Engineer finds that all parties agree thers is
insufficient information to determine the potential impacts from
the use of ground water as proposed under the applications, and
without stressing the system by actually pumping the ground water,
it is unlikely the information will ever become available, thereby
continuing the current deficiency in information.

V.

The State Engineer finds there is no evidence that the publig
has been denied relevant information and dus process; therefore,
the protest claim is dismissed.

" Transcript, pp. 460-530,
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VI.
The State Engineer finds there is evidence that the Applicant

: therefore,

has the financial capability to develop these waters;’
the protest claim that it Ilacks the financial capability for
developing the applied for waters is dismissed.

VII.

The State Engineer finds no evidence was provided in support
of the protest claim that use of water under the applications will
cause a drop in the water table thereby drying up springs, seeps,
wetlands, drawing down the water lewvel in existing wells, causing
desertification, a reduction in water guality, and a degradation
of air guality due to increased dust. The State Engineeyr Finds
that his authority in the review of water right applications is
limired to considerations identified in Nevada's water policy

gtatutes, County of Churchill, et al. v. Riepsi, 341 F.3d 1172 {(9th
Circuit 2003) citing to Pyramid Lake Paiute Tribe of Indians w.
Washoe County, 218 P.2d €697 (Nev. 19%5), and the issue as to air
gquality is relegated to ancther agency of government. Therefore,
the protest claim iz dismizszed.

Y¥ITI,

The State Engineer finds the Applicant is asking for what it
argues 1s the peremnial or available yield of the zrelevant
groundwater basins. With the appropriations limited asg described
below, the protest c¢laim that the use of water under the
applications will sanction water mining is without wmwerit and is
dismissed.

The State Engineer finds that by letter dated March 18, 1992,
the 2aApplicant's then legal counsel indicated that the Applicant
was not intending to appropriate 860,000 acre-feet annually under
the applications filed for what then was known as the Cooperative

Water Project.” The letter indicated that the total amount

" Transcript, pp. 460-530.

Official record in the Dffice of the State Engineer.
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requested for appropriation under the project applicaticons was
approximately 180,000 acre-feet annually, Specifically, in
Tikapoo Valley - Northern and Southern Parts, the Applicant
originally indicated it was requesting te appropriate 3,000 acre-
feet annually, while the present request is for 10,000 acre-feet
annually. In Three Lakes Valley - Northern Part, the Applicant
originally indicated it was reguesting to appropriate 5,000 acre-
feet annually, while the present request is for 2,000 acre-feet
annizally. In Three Lakes Valley - Southern Part, the Applicant
originally indicated it was reguesting to appropriate 5,000 acre-
feet annually and the present request is also for 5,000 acre-feet
armually.

The confusion as toc the amount requested for appropriation
arises from the fact that on the original applications the
Applicant only listed a diversion rate and did not guantify the
total number of acre-feet being reguested under each application.
Due to khe lack of a specified quantity, some Protestants took the
diversion rate from each application and assumed pumping at the
requested rate 24 hours a day, 365 days per year, in order to
cbtain the 850,000 acre-feet amnually. The State Engineer finds
that while some of the total duty numbers requested for
appropriation have varied since the 1992 letter from the
Applicant's legal counsel, the Applicant has never indicated an
intent to appropriate the amount of the diversion rate expandad,
but rather an amount much less.

IX.

The State Engineer finds no substantial evidence was
presented that the use of water under the applications will
interfere with the BIM's responsibilities to protect wetlands,
threatened and endangered species or will interfere with the BLM's
ability to provide water for the multiple uses under the Federal
Land Policy and Management Act including, but not limited to,
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recreation, range, wildlife, minerals, watershed and fish;
therefore, the protest claim is dismissed.
P
The State Engineer finds no evidence was presented that the
use of water under the applications will affect the BLM's ability
to manage areas for livestock grazing, wildlife habitat and wild
horses and will interfere with the purposes for which federal
lands are managed; therefcre, the protest claim is dismissed.
XI.
The State Engineer finds no evidence was presented that the
use of water under the applications could eliminate the supplies
of ground water in several areas and communities in eastern Invo

County that are dependent wupon recharge from the regional

carbonate-rock aquifers; therefore, the  pretest claim is5
dismissed.
HIT.
The State Engineer finds no substantial evidence was

presented that the use of water under the applications will cause
an unreascnable lowering of the water table, degradation of water
gquality, destructicn of environmental, ecclogical, scenic and
recreational wvalues, all to the detriment of the public interest;
therefore, the pretest claim is dismissed.

XTIT.

Some Protestants claim that the JApplicant has not
demonstrated access to the lands necessary to transport the water,
because it has not shown it has the necessary right-of-ways to
develop and transport the water across lands under the
jurisdiction of the United States. When it comes to some water
right applications, such as those for stock watering or
irrigation, the State Engineer reguires preoof of a grazing permit
or a right of entry te federal land through a Desert Land Entry or
a Carey Act applicatien prior te the granting of a water right
permit. In other instances, the State Engineer may grant a water
right permit without proof of entry toc the specific federal lands,
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because of the circular argument the Protestants' claim presents,
that is, which comes first, the water right permit or the right of
entry? It is 1llogical for the Applicant to pursue the right of
entry and environmental review that will accompany entry unless it
hasz az water right to actually divert. The water right permit does
not grant the permittes the right of ingress or egress to the
relevant federal land and such entry must be demonstrated in order
For 'a permittee to prove beneficial use of the waters., The State
Engineer finds that while 1t 313 true the Applicant had not
demonstrated entry as of the date of the hearing, this does not
prevent the State Engineer from granting a water right permit
allowing the Applicant to go forward in an attempt toc cbtain its
right of access in ocrder to prove beneficial use of the water.
XIV.

The State Engineer finds no evidence was presented to support
the protest claim that the use of water under these applications
in egeonjuncticon with the others applied for will perpetuats
inefficient use of water in the Las Vegas Valley Water District
service area, and will sanction and encourage the willful waste of
water contrary to Nevada law and public policy; therefore, the
protest claim is dismissed, The State Engineer Finds evidence was
presented that the Applicant is encouraging more efficient use of
water in Las Vegas through wvarious water conservation programs
such as restricted watering schedules, cash for grass programs
where citizens are paild to remcve turf grasses, conservation plans
for government facilities, tiered water rates, and landscape
development restricticns.”

V.

The State Engineer findsg no evidence was presented to support
the protest claim that the applications should be denied because
the project cost will result in such an enormous rate increase
that demand for water will be substantially reduced thereby

1o

Transcript, pp. 471-481.
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rendering the water transfer unnecessary; therefore, the protest
claim is dismissed.
VI,

The State Engineer finds no evidence was presented that the
applications were not made in good faith, but rather to lock up
the water resources for use beyond current planning horizons. The
State Engineer finds that evidence was provided that due teo the
extended drought on the dJolorado River use of the water as
proposed under these applications has moved to the forefront in
the overall resource planning for the area and that uze of water
under thesge applicaticns could be as early as 2007.% The Southern
Nevada Water Authority's 2004 Water Resource Plan™ indicates that,
because of the drought conditiogng and the fact that water demand
is signifiecantly outpacing previous forecasts, steps have been
taken te accelerate mnear-term development of groundwater
applications in northern Clark County, as well &as near-term and
long-term development of water right applicatiens in Lincoln,
White Pine and Nye Counties. The State Engineer finds development
of the particular groundwater rights under consideration in this
ruling are within the Applicant's planning horizeon;:; therefore, the
protest claim is dismissed.

VII.

The State Engineer finds no evidence was presented in
relation to the protest claim that the applications should be
denied  because current and developing trends in housing,
landscaping, naticnal plumbing fixture standards and demographic
patterns all suggest that the simplistic water demand forecasts
upoen which the propeosed transfers are based substantially
overstate future water demands. In February 2004, the Southern
Nevada Water Authority issued its Drought Plan, which contains

Transcript, p. 488; see generslly, Transcript, pp. 460-530.

Official records in the Office of the State Engineer,
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recommended response measures to the current drought, including
measures sSuch as outdoor water use restrictions, and landscape
development codes, among other measures. Measures that are
similar to that alleged in the protest claim. However, the State
Engineer finds that while these measures are a response to the
current drought, they demonstrate that the trends de not change
the demand forecasts; therefore, the protest claim is dismissed.
XVIII.

The applications were protested on the grounds that it would
be detrimental to the public interest to grant the applications in
the absence of comprehensive water resource development planning,
including, but not limited Eo; environmental impact
considerations, sociceconomic impact considerations, cost/benefit
considerations, water resource evaluation by an independent entity
and a water rescurce plan for the Las Vegas Valley Water District
like that which 1is reguired of water purveyors by the Nevada
Public Service Commiszssion. The State Engineer finds the Applicant
provided evidence of its comprehensive water resource development
planning.” The State Engineer finds there is nothing in Newvada
water law that requires water resource evaluation by an
independent entity, that is the job of the State Engineer, and
Nevada Revised Statute § 533.368 provides that if the State
Engineer determines that a hydrological, environmental or other
study is necessary before he makes a final determinatien on a
water right application, he is provided the discretion to pursue
salid study; therefores, this protest claim is dismissed.

XIX.

The State Engineer finds that no evidence was presented that
the wuse of water under the applications will cause air
contamination and air pollution in violation of the Clean Air Act
and chapter 445 of the Nevada FRevised Statutes, and the
enforcement of those sgtatutcry provizions of law are entrusted to

Transcript, pp. 460 - 530,
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octher divisions of government. The State Engineer finds that his
anthority in the review of water right applications is limited to
censiderstions identified in MNevada's water policy statutes,
County of Churchill;, =t al. w. Rigci, 241 F.3d 1172 ({2th Circuit
2003) citing to Pyramid Lake Paiute Tribe of Indians v. Washoe
County, 218 P.2d €37 (Nev. 19356}, and the issue as te air guality
is relegated to -ancther agency of government; therefore, the
protest claim i3 dismissed.
xX.

The State Engineer finds that there iz nothing in Nevada
water law that supports the protest claim that the use of water
under the applications is not in the public interest because the
Adpplicant failed to have an independent, formal and publicly
reviewable assessment of the water rescurces of the area,
cumulative effects of the proposed diversions, mitigation measures
that will reduce the impackts of the proposed extraction, and
alcernatives to the proposed extraction. Furthermore, a public
administrative hearing was held with regard to these applications
and that iz & formal and public process where evidence of the
water resgources, impacts, and mitigation measures was presented;
therefore, the protest claim is dismissed.

XXT.

The State Engineer finds no evidence was pregented to support
the protest claim that the applications should be denied becausge
the population projections are unrealistic and ignore numercus
constraints te growth, including traffic congestion, increased
cost of infrastructure and sgervices, degraded air guality, and

protection of rare and endangered species. In fact; the evidence
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indicated that actual population growth has far exceeded projected
population growth;” therefore, the protest claim is dismissed.
XXIT.

The State Engineer finde no evidence was presented to support
the protest c¢laim that the applicaticons should be denied because
the Applicant's conservation programs are inefficient efforts and
the Applicant has failed te make a good faith effort to
efficiently wuse current supplies, and in fact evidence was
presented to show the strides the Applicant has taken towards
conservation in its service area; therefore, the protest claim is
dismissed.

XXIII.

The State Engineer finds that no evidence was presented to
support the protest claim that the wuse of water under the
applications will cause impacts to Pahranagat Valley ground and
surface waters, area residents, agricultural operations and cause
socioeconomic and environmental impacts or that the reguest for
the appropriation of water from Tikapoo Valley - Northern Part is
g0 ¢loge to Pahranagat Valley as to cause harm to the resources of
Pahranagat Valley or that the proposed point of diversion under
Application 53948 is so near the wells serving the Town of Alamo
that pumping may cause a drawdewn in those wells, In fact, the
Applicant withdrew its applications in the Alamo area under the
belief that the water was needed by the community fer its future
development.”  Furthermore, by reducing some of the gquantities
initially reguested to an authorized appropriation that is within
the natural recharge of the groundwater basin, the State Engineer
finds the chance of interference with water rights in Pahranagat

Valley is reduced; therefore, the protest claim is dismissed.

Transcript, pp. 460-530.
Tranacript, pp. 4&80-530.

a5

Transcript, p. 467.
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EXIV.

The State Engineer finds no evidence was presented to support
the protest claim that the appropriation of water under the
applicaticns may <curtail or make community growth in Alamo
prohibitively  expensive; therefore, the  protest claim is
dismissed. The State Engineer further finds that no water is
being reguested for appropriation from Pahranagat Valley;
therefore; these applications cannot unduly limit the future
growth and development in the groundwater basin in which Alamo is
lodated.,

XXV.

The State Engineer finds that the protest claim that lowering
the water table in Pahranagat Valley would have tremendous impacts
on the vegetative resource of the wvalley, impacting wildlife,
including threatened and endangered szpescies, outdoor recreation
and causing economic dimpacts 1is not applicabkle, becausse no
evidence was presented that indicated any lowering of the water
table in Pahranagat Valley would be caused due to the subject
applications. The State Engineer finds no water 1s being
requested for appropriaticn from Pahranagat Valley, and by the
reduction in the guantities authorized for appropriation from the
guantities initially reguested to an amount within the natural
recharge of the relevant groundwater basins, the chance of impacts
to Pahranagat Valley is low; therefore, the proteszgt claim is
digmizsed.

HEVTI.

The State Engineer finds that no evidence was presented to
support the protest claim that use of water under the applications
will cause significant wvisual and aesthetic impacts by de-greening
Pahranagat Valley, and installing unsightly congtruction
improvements. Further, the State Engineer has no control over or
statutory mandate for aesthetics; therefore, the protest claim is

dismissed.
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XEAVIT.

The State Engineer finds that no evidence was presented to
support the protest claim that exporting all the water from the
Alamo/Pahranagat Valley Region could impact the community by
limiting local development and growth causing a downward economic
spiral, causing a major disruption to existing community
cohesiveness, resulting in social problems and disrupting the
family-oriented structure of the Mormon Church and causing
destabilization as to basic rural philosophies forever changing
the quality of life. In fact, there is no evidence that the water
applied for under these applications would come from the
Pahranagat /Alamc area; therefore, the protest claim is dismissed,

XXVIII.

The State Engineer finds that no evidence was presented to
support the protest claim that use of water under the applicaticns
would interfere with customary uses of grazing areas or ranges;
therefore, the protezst claim is dismissed.

ZXIX.

The State Engineer finds that no evidence was presented to
support the protest claim that use of water as proposed under the
applications would interfere with the rights of the Ely Shoshone
Tribe under the Treaty of Ruby WValley; therefeore, the protest
claim is dismissed.

HEX.

The State Engineer finds that no evidence was presented to
support the protest claim that use of water as proposed under the
applications would conflict with the rights claimed by the Moapa
Band of Paiute Indians to the waters of the Muddy River. 1In fact,
the Tribe had its hydrogeclogist file comments on the development
propesed under the applications who indicated that "[rlegardless
of configurations of downgradient flows from the basins, the
Tribe's water resources, based on the Muddy River and the souther:
flow field of the Arrow Canyon Range carbonate agquifer, should not
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be significantly impacted;"” therefore, the protest claim is
dismissed,
X¥XT,

The &State Engineer finds that, other than as discussed later
in this ruling, no evidence was presented teo support the protest
claim that use of water as proposed under the applications will
degrade wetlands and riparian habitats, including those in the
Great Basin Naticnal Park, Lake Mead National Recreation Area and
national wildlife refuge units; therefore, the protest claim 1is
dismigged.

XXXIT.

The State Engineer finds that no evidence was presented to
support the protest claim that use of water as proposed under the
applications will damage wetlands, springs, EEEpS and
phreatophytes, which provide water and habitat for migratory
species, other wildlife, grazing livestock and other existing
uses; thersfore, the protest claim is dismissed.

XEXIII.

The State Engineer finds that no evidence was presented to
support the protest claim that the public interest will not be
served if water and water-related resources and senior surface and
groundwater rights in the nationally important Pahranagat National
Wildlife Refuge are diminished or impaired as a result of the
diversions proposed under the applications; therefore, the protest
clzim is dismissed.

HEXIV.

The State Enogineer finds, except ag noted below in reference
to the recent claim that there may be some groundwater flow from
the east side of Tikapoo Valley - Southern Part towards Coyote
Springs Valley, which is part of the White River Flow System, no
evidence was presented teo suppeort the protest claim that the
diversions will reduce or eliminate the flows of springs in the

Y BExhibit No. 49.
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Lake Mead MNational Recreational Area and the Muddy River Springs
Area thereby impairing the claimed senicr Federal reserved water
rights. The State Engineer finds that while these areas are or
may be discharge areas for a portion of the regional groundwater
flow systems, they are not considered main discharge areas for the
part of the flow system of concern under these applications, that
iz, the Death Valley Flow System; therefore, the protest claim is
dismissed.
HXXV.

The State Engineer finds that no evidence was presented to
support the protest claim that the cumulative effects of these
diversicns, aleng with the Applicant's applications within other
parts of the regional groundwater flow system will impair the
Mational Park Services' senior surface and groundwater rights more
gquickly and/cr to a greater degree than the diversions under these
applicaticns alone. The State Engineer finds the Applicant
indicated that under these applications it is not requesting
anything different than any other water right applicant in the
state of Nevada. The Applicant indicated that it is only asking
to appropriate the available perennial yield of each particular
groundwater basin independent of the contributions from the
underlying regional carbonate flow sgsystem and the water would be
removed essentially from the alluvial aguifer system.” The State
Engineer finds that the analysis that follows as to water
available for appropriaticen does take inte consideration that
water appropriated from one Dbasin will reduce the inflow to
another basin, and cannot be available for appropriaticn in both

basins; therefore, the protest claim is dismissed.

¥ Transcript, p. 588.
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XXEVI.

The State Engineer finds that no evidence was preéegented to
support the protest olaim that depletions to the regicnal
groundwater f£low systems will ceccur more quickly and in greater
magnitude if return flow is not discharged in the basin of origin,
The State Engineer finds that interbasin transfers of water are
provided for in NEE § 533.370(5) and are reviewsd under the
statutory criteria provided therein; therefore, the protest claim
igs dismissed.

AXXAVIT.

The State Engineer finds that no evidence was presented to
support the pretest claim that it is not clear whether the amount
reguested is necessary and reasonable for municipal and domestic
purposes, Applicants who reguest an appropriation for municipal
water use are reguired by NRS § 533.340(3) to provide in the
application an indication of the approximate number of persons to
be served and the approximate Ffuture requirement. While the
Applicant did not have this information physically on its
application, as it should have, by letter dated March 22, 1990,
the 2Zpplicant supplemented its applications and indicated the
approximate number of persons to be served was 800,000 in addition
tc the 618,000 persons 1t was currently serving. Further, the
Southern Nevada Water Authority's 2004 Water Resource DPlan®
provides an entire chapter on the projections of the nesed for
water in the area through 2050, and the need for future resources
in relationship to the population growth was testified to at the
hearing;" therefore, the protest claim is dismissed.

EXXVITIT.

The State Engineer finds that the protest ¢laim that the

population of Las Vegas is big enocugh and future growth is not in

* Official record in the Office of the State Engineear.

" Transcript, pp. 460-530.
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the interest of the Las Vegas community or the nation is not a
subject for determination within his statutory duties; therefore,
the protest claim is dismissed.

AXATX.

A Protestant alleged that since the public policy of Nevada
is te protect Nevada's environment, even at the expense of growth
per Governcr Bob Miller's January 25, 1990, State of the State
Address, granting the applications will have a negative impact on
Nevada's environment. However, the Protestant, provided no
evidence in support of this protest claim or why said claim would
fall wunder the provisions of Wevada water law; therefore, the
protest claim is dismissed:

XL.

A Protestant alleged that the applications should be denied
because the State Engineer is a member of the Nevada Environmental
Commisgion and has a duty to prevent; abate and contrel air
pollution in the State of Newvada and the air pellution in the Las
Vegas Valley is so bad that the walley has been classified a non-
attainment area for national and state ambient air-quality
standards for carbon monoxide and PM-10. Since the applications
are for the purpose of securing water for growth and more growth
mgans more air pollution, the State Engineer should be taking
steps to ameliorate the air-gquality problem in the Las Vegas
Valley, not exacerbate it. The State Engineer finds this protest
claim is not within the ceonsiderationg found under Nevada water
law, and it was held in County of Churchill, et al. v. Ricei, 341
F.3d 1172 (8th Circuit 2003) citing to Pyramid Lake Paiute Tribe
aof Indians v. Washoe County, 918 P.2d 697 (Nev. 1996) that the
State Engineer's authority in the review of water right
applications isg limited toc considerations identified in Nevada's
water policy statutes. Thus, the State Engineer does not include
a consideration of factors identified in directives in HNevada
statutes reguiring other state administrative agencies to act in
consideration of water right applications; therefore, the protest
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claim is dismissed.
XLI.

The State Engineer finds no evidence was provided in support
of the protest claim that applications should not be approved if
said approval is influenced by the State Engineer's desire or need
Lo ensure there is sufficient water for lets and condominium units
created in the Las Vegas Valley by subdivision maps. The State
Engineer finds it is his resgponsibility and cbligation te follow
the law, not his desire; therefeore, the protest claim is
dismissed.

XLII.

The Etate Engineer finds the protest issues not addressed
above include:

Whether the amount of water requested for appropriation under
the applications exceeds the annual vrecharge of the specific
groundwater basins and would thereby conflict with existing
rights;

Whether the use of water under the applications will deplete
the waters of the Ash Meadows/Death Valley regicnal groundwater
flow system, which may ultimately result in a reducticn in spring
flow at Ash Meadows and impact not only threatened and endangered
species, but alsao wetlands;

Whether the wuse of water under the applications will
interfere with the BIM's responsibilities to protect wetlands and
to conserve listed threatened or endangered speciles;

Whether the use of water under the applications would impair
and conflict with existing rights, be against public policy and
contrary to statute and interfere with existing water rightsa:

Whether the use o©of water as proposed under the applications
will degrade wetlands and riparian habitats, including those in
the Death Valley National Monument;
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Whether the use of water as proposed under the applications
will dnterfere with water rights held by the U.5. Fish and
Wildlife 8Service, and whether the underground scurce of water
proposed to be appropriated will intercept the source of water
that now maintains the numerous springs, seeps, marshes, streams,
riparian and mesguite habitats that support the wildlife and plant
regources, including threatened and endangered gpecies in Newvada;

Whether the public interest will not be served if water and
water-related rescurces and senior surface and groundwater rights
in the nationally important Ash Meadows Naticnal Wildlife Refuge,
Desert National Wildlife Range, Moapa National Wildlife ERefuge,
Devil's Hole, and Death Valley National Monument are diminished or
impaired as a result of the diversions propesed under the
applications;

Whether these applications, combined with the others filed at
the same tCime, seek a combined appropriaticon of 860,000 acre-fest
of ground and surface water and the diversion and the exportation
of such a guantity of water will deprive the basin of origin of
water needed for its environment and economic well being and will
destroy environmental, eceologic, scenic and recreational wvalues
the state holds in trust for its citizens;

Whether the removal of water from the areas of origin could
cause economic impacts, such as precluding new agﬁicultural
development, damaging the existing agricultural economy,
inhibiting or precluding opportunities for power generation,
inhibiting or precluding mineral extraction, inhikiting or
precluding manufacturing by space-requiring industries, damaging
tourism, and concentrating population s copposed to dispersing it.

XLITIT.

Central tio the focus of many of the remaining protest issuss
is the appropriation of significant guantities of ground water
from groundwater basins that may have some connection to the
carbonate-rock aguifer flow systems, and whether the amount
requaested for appropriaticen exceesds the annual natural recharge to
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those groundwater basing, would conflict with existing rights, be
against public peolicy, degrade wetlands, springs, seeps, riparian
or mesguite habitats, including water-related resources in Death
valley National Monument, harm threatened or endangered species or
their habitats. In response, the Applicant's witnesses indicate
that the Applicant is not reguesting anything different than any
other water right applicant in the state of Newvada, that is, to bhe
allowed to appropriate water available for appropriation. The
EBpplicant indicates that at this peint it is only asking to
appropriate the awvailable perennial yield of each particular
groundwater basin, which would be removed essentially from the
alluvial aguifer system, independent of the contributicns from the
underlying regional carbonate system.” However, as noted in the
next paragraph in relation to the Applicant's request to
appropriate the available or sustainable yield of the groundwater
basins, the  Applicant's witness  bases the argument for
appropriating this sustainable wield in part on the groundwater
bazgins having some connection to flew in the regional ecarbonate-
rock aquifers.

In determining the guantity of water that can be appropriated
from a groundwater bkasin, the State Engineer has historically
locked to the perennial yield of that basin. The perennial yield
of a groundwater reservolr may be defined as the maximum amocunt of
ground water that can be salvaged each year over the long term
without depleting the groundwater reservoir. Perennial wield is
ultimately limited to the maximum amount of natural discharge that
can be zalvaged for beneficial use. The perennial yield cannct be

more than the natural recharge to a groundwater bhasin and in soms

" Transcript, p. 588,
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cases is 1less, If the perennial yield is centinually exceeded,
groundwater levels will decline.”

Withdrawals of ground water in excess of the perennial vield
may contribute to adverse conditions such as water guality
degradation, storage depletion, diminishing vyield of wealls,
increased economic pumping lifts, land subsidence and possible
reverszal of groundwater gradientz which could reszult in
significant changes in the recharge-discharge relationship.

The Applicant argues that the historical perennial yield of
these groundwater basins is not the number by which the State
Engineer should determine the gquantity of water available for
appropriation under these applications, and requests the State
Engineer allow it to appropriate what it defines as the available
vield or safe yield of the groundwater basin, which it defines as
a4 combinaticn cf all the natural recharge inte the basin and
transiticnal storage (that portion of water in storage that will
be removed from storage while the system is responding to pumping
and changing Exom its natural equilibrium to its new
equilibrium).” It bases this argument on the theory that in
basins with essentially ne¢ evapotranspiration, with great
guantities of water in storage” and some connection to flow in the
regional carbonate-rock aguifers, the State Engineer should
determine a safe yield, available yield or sustainable yield that
can Dbe appropriated and should not confine himself to the
traditional perennial yield concept. The Applicant reguests that
the State Engineer lock at the guantity of water provided from
natural recharge, plus some amount from transitional storage as

* State Engineer's Office, Water for Nevada, State of Nevada

Water Plamning Report No. 3, p. 13, October, 1971.
Transcript, pp. 572-573,

Nearly 8 million acre-feet is in the upper 100 feet of
saturated sediments of these groundwater basing sitting on top of
the carbonate rocks, Exhibit No. 92, p. 47.




Rul ing
Page 33

the water available for appropriation.” Based on this theory, the
Applicant regquests the State Engineer allow the appropriation of
all the natural recharge te each groundwater basin by using the
processes of development and monitoring.

A witness for the federal agencies gave several definitions
of safe yield, including: it is the guantity of water that can be
pumped regularly and permanently withoubt dangercus depletion of
the storage reserve; or it is the rate at which water can be
withdrawn from an aguifer £for human use without depleting the
supply to such an extent that withdrawal at this rate is no longer
economically feasikle; or it is the amount of water that can be
withdrawn annually from a groundwater basin without producing an
undesired result.”

The Applicant's witnesges indicated that when the pumping of
water is initiated wvirtually all of it comes out of storage for a
very long period of time. If the water is pumped leng encugh, the
pumpling ewventually captures discharge, because over bime less
water comes from storage and a transition is made from capturing
storage to capturing groundwater outflow (discharge), since there
is essentially no evapotranspiration in these groundwater basins.
However, the Rpplicant's witnesses also belisve, because of the
presence of many subsurface physical structures in this region
that tend to reduce petmeability and because of the distances to
sensitive areas, impacts will noct be seen for hundreds of years,
and if measurable, will be minimal.” The &pplicant's witnesses
presented evidence as to the varicus estimates of recharge that
have been calculated ever the years for the basins in gquestion,
and provided evidence why their natural recharge estimates should
pe considered supericr to the previous estimates and should be

* Transcript, p. 572.
Transcript, pp. 274-275,

" Transcript, pp. 543-544, 570-572.
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used as the natural recharge figures, eguating that to the amount
that should be available for appropriation in these groundwater
basins.™

The federal agencies' witness argued that from a groundwater
or geolcgy side, if there iz a hydraulic connection between
basins, the resource should be managed in a comprehensive manner
and not a= it has been historically done in Nevada, basin by basin
on the bkasis of perennial yield of each particular basin. The
witness found a conflict between how groundwater basins in Nevada
have been managed administratively for nearly 100 years and how
the carbonate-rock aquifer system actually works.” He indicated
that in his opinien recharge rates are important, but should not
be used as the primary basis for determining how much water can be
pumped from these groundwater basins safely. "Recharge is a wvery
difficult parameter to measure,"” and if recharge rates are used
to determine pumping volumes, then it was his gopinion that the
uncertainty in those rates should be recognized, no matter which
methodolegy is used to analyze the amount of recharge and a
conservative approach should be taken."” In this witness' opinion,
the decision of how much and where water can be appropriated
should ke made on the basis of estimates of impacts on resources,
in this case discharge." The witness indicated his belief that
the rate of recharge does not provide sufficient information to

determine the sustainable vield of the system.“

kE:]

Exhibit Ne. 92, pp. 34, Table &, and testimony of Terry
Katzer and David Donovan, Transcript, pp. 530-672,

39

Transcript, p. 270.
" Transcript, p. 342.
Transcript, pp. 330, 403.
Trangcript, p. 342,

Tratigscript, p. 272.
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The federal agencies also assert that the water discharged
trom the system is either already appropriated by the federal
agencies or iz connected to areas where there are concerns as to
either threatened or endangered species and habitat that may be
impacted if the present groundwater discharge is diminished.
Further concern on the part of the federal agencies is that as
water is released from storage with the initiation of pumping, it
will delay the impact of said pumping and the replenishment of
this storage will also delay any recovery, if and when pumping is
stopped. Finally, the federal agencies are convinced that the
pumping of ground water will eventually impact discharge areas
gince the "concept of mass balance reguires that the discharge
areas will be impacted . . . [hlowever, [the witness noted that]
the timing and the magnitude of that impact is currently
unknown "

"Pumping decisions made today may ultimately affect surface

water resources, (river flows, lake levels, discharges to wetlands
and springs, et ceteral, but these effects may not be fully
realized for many years. Equilibrium tce pumping is reached only

when withdrawal is balanced by capture and in many circumstances,

long pericds are necessary before even an approximate equilibrium

i - - 4%
condition can be reached.”

In cther words, the decisions made today can have
impacts that may not occur for decades or hundreds of
years and . . . . we need to recognize that time delay
cccurs. . . . f[and] if the decision is made that there
is an impact and that impact is detrimental against what
society would like te have happen it would take a long
time for the system to recover. The effects of pumping
centinue past the time that the pumping is stopped,
especially when the point that's being affected is a
long distance away.

And so putting it in the Devil's Hole example, if

Transcript, pp. 330-331, 35%,

45

Exhibit Me. 233, Transecript, p. 277.
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at some point in the future, and it may be decades or

hundreds of years, if water level declines occcur and a

decision is made teo stop the pumping, that water level

decline will continue to increase before the effects of
turning off the pumping =start toc increzse the water
levels.”

The witness for the federal agencies testified that recharge
does not replace Lthe water removed from storage, but the
Applicant's witnesa testified that transitional gtorage is
recharge.” The federal witness said that the only source is the
watexr elsewhere in storage, which will cause the lowering of water
levels in the distal areas of the drawdown cone.” If there's not
g lot of recharge going on it will lengthen the amount of time for
recovery to ocour.’

The appropriations under consideration in this ruling are
from groundwater basins that are considered to be within the Death
Valley Reglonal Flow System, which terminates in the Ash Meadows
and Death Valley areas. The State Engineer notes that recent
informaticn indicates that appropriations from the east =side of
Tikapoo Valley - Southern Part (Applications 53950 and 53851) may
be in an area where the groundwater flow may trend towards Coyvote
Springs Valley, which ig part of the White River Flow System where
there is a groundwater study in place to gather more information
as to the effect of the pumping proposed in that groundwater

bagin.™

Transcript, pp. 277-278,
Transcript, pp. 278, 57%.
Transcript, p. Z7B.

Transcript;, pp. 278-279.

a4

State Engineer's Order No. 116%, dated March 8, 2002,
official records in the Office of the State Engineer.
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The Applicant reguested the State Engineer combine Tikapoo
Valley - HNorthern and Southern Parts into one basin for the
guantification of the amount of recharge and the appropriaticn of
water from the basins.”

Since there is no significant evapotranspiration in these
particular groundwater basins, the Epplicant equates recharge with
discharge, and the natural recharge to the groundwater basins plus
same amount of transiticnal storage as the amcunt of water that is
available feor appropriation, less what is already appropriated.”™

The federal agencies agree that some amount of wabter should
be permitted for withdrawal in order to stress the system, but
they assert that because of the lack of data,” any water rights
igsued should exXpire after a certain peried of time, and only
after sufficient data is available should permanent rights be
granted,™

The <¢omments presented by Moapas Paiute Tribe agreed that
development, based on an available vyield concept, where ground
water is exploited primarily fromwm storage, might be a useful water
develocpment strategy for these groundwater basins. "Hydraulic
continuity with downgradient regional discharge areas is limited
based on existing, but sparse, fluid potential databases. These
databases indicate that relatively large changes in total storage
within the four basins of expleoitation will have minimal impact on
distant regional discharge."” However, the Tribe's comments

include a wvery significant caveat that "[al basic reality related

S5ee, File HMNo. 539248, letter dated May 13, 20032, offiegial
records in the Office of the State Engineer.

Transcript, p. 577.
Transcript, pp. 179-180,

Transcript, pp. 184-185.

¥ Exhibit No. 4%.
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to the Available Yield concept is that pumping should be markedly
reduced or cease in the basin of expleoitation at some peint in
time. """

The &State Engineer finds the lonog-standing policy of the
Office of the State Engineer has been to manage groundwater basins
on an individual basis and management of basins on an individual
basis allows for the regional consideration of available pumping
sites and to minimize potential impacts. The State Engineer finds
the Applicant did not provide any substantial evidence to support
its theory that Tikapoo Valley - MNorthern and Southern Parts are
subbasins to each other. The State Engineer finds he will not
readily change hydrographic basin boundaries or combine multiple
basing into one; therefore, the reguest to combine Tikapoo Valleys
Northern and Southern Parts into one basin is denied,

The State Engineer finds the historical management of
groundwater basins allows for the consideration of the regicnal
groundwater flow system, and can account for discharge from one
basin being available or not available for appropriation in
another basin.

The State Engineer finds the perennial vigld analysis
provides the measure of caution necessary to protect the resources
of a groundwater basin or hydrologically connected basins. The
State Enginesr finds that nearly 50 years ago, in relation to a
water right application filed in the Laz Vegag Basin, the State
Engineer found that a portion of the water in storage could be
placed to beneficial wuse without appreciable damage to the
groundwater basin and existing rights. However, at all times the
State Engineer recognized that the appropriation of storage water
would not be a permanent water right as it was only a question of
time until the annual guantity eof water diverted from the
groundwater basin would have to be reduced to the annual recharge,

and the allowance of the appropriation from storage was based on

B

Exhibit No. 49,
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the premise that Colorade River water would eventually provide the
regource for the Las Vegas arvea and the appropriation from storags
would cease,”

The &5tate Engineer finds he will approach the guestion of
water avallable for appropriation from these groundwater basins
frem a perennial yield analysis. The State Engineer finds that
recharge is a difficult parameter to: measure, and that he should
recognize the uncertainty in the recharge estimates and approaches
them with caution. The BSBtate Engineer finds he i1is nct
sufficiently convinced that calculating the appropriation of water
from storage as part of the vield that could be appropriated under
these applicaticns would not threaten to prove detrimental to the
public interest,

The Applicant will find that in some of these particular
basins the State Engineer will allow for the appropriation of the
annual natural recharge less the guantity already appropriated and
any water necessary to remain in the basin for future development,
bput he will accept the federal agencies concern that the basins
should be managed comprehensively, and that is accomplished by
discounting the water appropriated in one groundwater bhasin from
the guantity discharged to another groundwater basin to avoid
double accounting and regional over appropriation.

LIV,

The Applicant's witnesses presented evidence in support of
its claim as to the amount of recharge to these groundwater
basins. The witnesses argus they have more certain and accurate
methods of estimating recharge and estimated recharge teo thess

groundwater basins to be:

State Engineer's Ruling No. 21%, dated December 13, 1955,
official records in the Office of the State Engineer.
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Tikapoo Valley - Northern Part 7,600 afa
Tikapoo Valley - Scuthern Part 3; 000 afa
Three Lakes Valley - Horthern Part 2,300 afa
Three Lakes Valley - ESouthern Part 5,300 afa.”

Total 18,200 afa.

Other estimates as to the cuantity ©f recharge in these
groundwater basins provide a fairly wide range of numbers. For
example, in 1970 Rush esztimated recharge to these groundwater

basins to be:

Tikapoo Valley - Northern Part 2,600 ata
Tikapoo Valley - Southern Part 3,400 afa
Three Lakes Valley - Northern Part 2,000 afa
Three Lakes Valley - Sguthern Part 6,000 afa.”™

Total 14,000 afa

Hevesi and others in 2002 estimated recharge to these

groundwater bagins to be:

Tikapoo Valley - NMorth and Scuth 12,351 afa
Three Lakes Valley - Northern Part 2,675 afa
Three Lakes Valley - Scuthern Part 4,100 afa.”

Totbal 19,1466 afa

" Exhibit No. 92, pp. 34, 47. The State Engineer notes the
numbers used in Table 6 of page 34 ars actually Tikapoo Valley -
Northern and Southern Part 10,563 acre-feet annually, Three Lakes
Valley Morth 2,336 acre-feet annually, and Three Lakes Valley
Scuth 5,347 acre-feet annually, while the numbers used in Table
10, p. 47 are those given in the body of the ruling.

" Exhibit No. %2, p. 34.
Exhibit No. 92, p. 34.

* Exhibit No. 22, p. 34.




Ruling
Page 41

However, in 2003 Hevesi re-estimated the recharge for these
groundwater basins tc be:

Tikapoo Valley - HNorthern Part 1,420 - 3,970 afta
Tikapoo Valley - Southern Part 630 - 2,295 afa
Three Lakes Valley - MNorthern Part 430 - 1,480 ata
Three Lakes WValley - Southern Part 450 - 1,300 ata.

Total 2,830 - 3,050 afa

In reviewing the different estimates of recharge to the
groundwater basins, the federal agencies' witness indicated,
"[olne thing that's wvery distracting here is that there is not
very good agreement on what the recharge rate is.""

A potential problem with the Applicant's evaluation of the
altitude precipitation relationship is that it includes data in
the vicinity ©f the Tikapoc and Three Lakes study areas, but there
are no precipitation stations actually withinm the study area.
However, the Applicant's witnesses did not believe this was
problematic because, the altitude/precipitation data £for areas
east and west of the study area have high correlation coefficients
thereby suggesting similar data can be used in the study ares.

The lack of data rcauses concern for the State Engineer.
Further, the 2appliecant's witnesses acknowledged that in their
recharge analysis recharge was distributed across the entire
bagin, dncluding the walley floor. Previcus uses of the Maxey-
Eakin method expressly excluded recharge te the valley floor by
adjusting the altitude precipitation coefficients such that no
recharge cccurred on the wvalley floor. The Applicant's witneszes

J. ., Heyesi, &, Flint, and L. Flint, Water-Resources
Investigation Report 03-4080, Simulation of Net Infiltration and
Potential Recharge Using a Distributed-Parameter Watershed Model
of the Death Valley Regicn, Nevada and California, United States
Geclogical Survey, 2003.

Transcript, p. 289,
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argue that recharge does oceur on the valley floor particularly
below intermittent streams.” However, there is no guantification
of what theose recharge walues might be,

The State Engineer does not dispute the claim that recharge
may ocour on the wvalley floor below intermittent and ephemeral
streams. However, the Applicant's witnesses offered no evidence
gshowing that the modified Maxey-Eakin technigue they employed
accurately esgstimates the total wvalley-floor recharge below these
stream channels. Furthermore, 1t 1is widely accepted that the
original Maxey-Eakin technigue was an empirical trial and error
technigue designed to match estimates of discharge on a basin-wide
scale. While the technigue applied recharge only to the mountains
and upper vwvalley slopes, the State Engineer believes that other
sources of recharge, including recharge along basin floor stream
drainages, were implicitly included in the basin totals. Recent
peer-reviewed studies” have shown strong evidence of a net upward
water f£lux in the upper 320 to 100 meters in the interdrainage
areas of select arid basins similar to the Tikapoo and Three Lakes
basins, including sites at Yugecd Flat and Amargosa Desert. This
research concludes that present-day recharge below interdrainage
areas 1s negligible, roughly 0.1 mm per year, as compared to the
Applicant's estimated range of approximately 1 to & mm per year.

The State Engineer finds the wide range of recharge estimates
provided by different experts supports the federal agencies!
position that recharge is a difficult parameter to measure, and if
reécharge Tates are used to determine pumping wvolumes, then the
uncertainty in those rates should be recognized. The State

Engineer finds the agquifer recharge from precipitatien ranges from

B4

Transcript, pp. 857-£53,
* gcanlon and others, 20032, Water Eesources Research, wv. 33,
ne. v, pp .3-1 - 3-17; Walvoord and others, 2002, Water BEesources
Regearch, w. 38, no. 12. pp. 44-1 - 44-15;
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2,390 acre-feet annually toc over 19,166 acre-fest annually for the
four groundwater basins under consideration here. This is a
difference of approximately 800 percent, and provides the State
Engineer with a +=reason to show caution in accepting newly
presented recharge estimates. The State Engineer finds, dus to
the uneertainty of the guantity of actual recharge, he has chosen
te discount the Applicant's estimates of recharge for the subiject
basins and use the recharge estimates prowvided by Rush in 1270 as
they are a middle ground and consistent with previous rulings made
by the State Engineer.
XLV,

For a groundwater basin, which has no evapotranspiration,
such as the basins under consideration here, the perennial wyield
has been estakblished as one-half the volume of the basino
discharge.™ The State Engineer finds that in basins where the
volume of basin discharge has besn used te establish the perennial
yield, said velume was not adjusted to account for any gquantity of
water previcusly appropriated in a hydrologically connected
groundwater basin. If the water appropriated in an "upstream"
basin is not deducted from the amount which discharges to the
"downstream" basin or basins, it creates the potential for double
accounting and regional over appropriation.

In determining the amount of water available Eor
apprepriation, in basins where outflow from one basin is part of
the inflow to anocther basin, the State Engineer must take into
consideration the amount of water appropriated in the ™upstream"
basin and discount that amount from the dinflow inte the
"downstream" basin. Thus, the &tate Engineer is still able to
manage the groundwater basins as they have been historically

managed administratively, but also take into consideration the

State Engineer's Office, Water for Hevada, State of Nevada
Water Planning Eepeort No. 3, Oet. 1971,
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concerns that groundwater bhasing must be considered hydroleogically
connected.
XLVI.

For Tikapoo Valley - MNorthern Part, Rush” established the
basin recharge to be 2,800 acre-feet annually, basin inflow te be
zerc, the hasgin outflow to Tikapoo Valley - Southern Part to be
2,600 acre-feet annually, and the peremnial wyield to ke 1,300
acre-feet annually, i.e., one-half the amount of basin ocutflow."

The EState Engineer finds the total gquantity of water that can
be appropriated from Tikapoo Valley - Northern Part is the 2,600
acre-feet annually of basin outflow, limited by a reduction for
exigting wabter rights, as 1indicated below, and the interbasin
transfer factors that must be considered and are alsc addressed
below.

hs discussed previcusly, the perennial yield in basins with
no evapobtranspiration, as ia the case with Tikapoe Valley -
Northern Part, was established as one-half of the bkasin outflow.
By allowing the appropriation of the entire 2,600 acre-feet of
annual pasin cutflow, the State Engineer recognizes that he is not
following the historical prdactice of only appropriating the
perennial yield, that being only one-half the basin discharge.
However, under pumping equilibrium conditions, the basin outflow
decreases proportionally to the amount of water pumped.
Therefore, the amount of water determined to be available for
appropriation could be established as the amount of outflow
provided the decrease in basin outflow is reduced proportionally.

A majority of the research indicates that the groundwater
flow gradient {outflow} from Tikapoo Valley - Northern Part is to
Tikapoo WValley - Southern Part and the records of the State

Enginesr's office indicate there are no existing appropriations in

&7

Exhibit Nos. 172, 177.

State Engineer's Cffice, Water for Nevada, State of Nevada
Water Planning Report Mo, 3, pp. 23, 48, Oct. 1971.
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the down-gradient basin, being Tikapoo WValley - Southern Part,
which may be impacted. The State Engineer is mnot reguired to lsat
cutflow to the down-gradient basin, as long as exisbting rights
will not be impacted and basin inflow +values are modified to
prevent double accounting of the resource, Therefore, the State
Engineer finds the amount of basin cutflow £from Tikapoo Valley -
Nerthern Part into Tikapoo Valley - Southern Part is adjusted from
2,600 acre-feet annual to zero.
ALVII.

For Tikapoo Walley - Southern Part, Rush™ established the
basin recharge bo be 3,400 acre-feet annually, inflow to the basin
from Tikapoo Valley - Northern Part te be 2,600 acre-feet, the
basin ocutflow tc Three Lakes Valley - Northern Part to be 6,000
acre-feet, and the perennial yield to be 3,000 acre-feet annually,
i.e., one-half of the basin ocutflow.' As previously determined,
the basin outflow from Tikapoo Valley - Nerthern Part is reduced
tad zZero to  accocount for the water appropriated from that
groundwater basin, which reduces the basin outflow to Three lLakes
Valley - Northern Part f£rom 6,000 acre-feet annually to the
natural recharge cof 3,400 acre-feet annuallwy.

The State Engineer acknowledges the claims that some of the
basin discharge £from Tikapﬂa Valley - BSouthern Part may flow
towards Covote Springs Valley and is cognizant of these claims in
thig analysis. However, the claim of basin ocutflow from Tikapoo
Valley - Scuthern Part to Coyote Springs Valley is relatively
recent with no guantification; therefore, the State Engineer will
accept the adjusted 3,400 acre-feet of basin outflow from Tikapoo

F.E. Hush, Water Resources Reconnaigsance Series Report 54,
Eegional Ground-water Svstems in the Nevada Test Site Area, Nve,
Lincoln, and Clark Countiea,  Nevada, Nevada Department of
Conservation and Natural Resources, Divigion of Water Resources in
cooperation with the United States Geclogical Survey, 1270,

1

State Engineer's Office, Water for Nevada, State of HNevada
Water Planning Report No. 3, pp. 23, 48, Oct. 1971.




Ruling
Page 45

valley - BSouthern Part toe Three Lakes Valley - Northern Part as
the basis for this analysis. The implementation of a monitoring
plan as regquired Dbelow, 1in conjunctieon with the existing
monitoring plan in Coyote Springs Valley, will provide assurances
that impacts are minimal Lo the Coyote Springs Valley water
resources from groundwater pumpage within Tikapoo Valley -
Southern Part.

For Tikapoco Valley - Southern Part the State Engineer will
return to the traditicnal method for establishing the perennial
yvield in basins with no evapotranspiration, as iz the case with
Tikapto WValley - Soubthern Part, that Dbeing one-half the basgin
discharge. Establishing the perennial yield as one-half the basin
digcharge will allow for the appropriation of additional water in
the down-gradient basin, which may be more accessible for
development .

The State Engineer finds the total guantity of water that can
be appropriated from Tikapoo Valley - Bouthern Part is 1,700 acre-
fest annually limited by a reduction for existing water rights and
the interbasin transfer factors that must be considered and are
addressed below, and the amount of basin cutflow from Tikapoo
Valley - Southern Part into Three Lakes Valley - Northern Part is
further reduced from 3,400 acre-feet annually to 1,700 acre-feet
annual 1y,

XLVITT.

For Three Lakes Valley - Northern Part, Rush’ established the
basin recharge to be 2,000 acre-feet annually, inflow to the basin
from Tikapoo WValley - Southern Part toc be 6,000 acre-feet
annually, the basin ocutflow to Indian Springs: Valley to be B,000

acre-feet, and the perennial vield to be 4,000 acre-feet annually,

F.E. Rush, Water Eesources Recconnalissance Series Eeport 54
Eegional Ground-water Svestems in the Nevada Test Site Area, HNve,

Lincoln, and Clark Counties, Nevada, HNevada Department of
Conservation and Natural HBescurces, Division of Water Resources in
cooperation with the United States Geological Survey, 1%70.
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i.e., one-half the basin cutflow.  As previcusly established, the
basin outflow from Tikapoo Valley - Southern Part was adjusted
from 6,000 acre-feet anmially to 1,700 ‘acre-feet annually, which
reduces the basin outflow from Three Lakes WValley - Northern Part
inte Indian Springs: Valley from B,000 acre-feet annually to 2,700
acre-feet annually (1,700 acre-feet annually of inflow from
Tikapoo Valley - Southern Part, plus 2,000 acre-feet recharge).

The State BEngineer acknowledges that recent studies indicate
that some of the basin discharge from Three Lakes Valley -
Northern Part may flow to the east and is cognizant o©of these
claims in this analysis. However, the claim of basin flow to the
east i85 relatively recent with no guantification; therefore, the
State Engineer will accept the 3,700 acre-feet annually of basin
cutflow from Three Lakes Vdlley - Northern Part to Indian Springs
Valley as the basis for this analysis. The implementaticon of a
monitoring plan as reguired below will provide additicnal
information relevant to basin flow gradients and provide
assurances that i1mpacts from groundwater pumpage are minimal.

The State Engineer finds the total guantity of water that can
be appropriated from Three Lakes Valley - Northern Part is the
1,700 acre-feet annually of basin outflow, limited by a reduction
for existing water rights;, and the interbazin transfer factors
that must be considered and are addressed below.

Az discussed previously, the perennial yield in basins with
ne evapotranspiration, as is the case with Three Lakes Valley -
Morthern Part, was established as one-half of the basin outflow.
By allowing the appropriation of the entire 3,700 of annual basin
outflow, the State Engineer recognizes that he is not following
the historical practice that the perennial yield is only ene-half
the basin outflow. The records of the State Engineer's office

indicats that there are existing appropriations 1im the down-

State Engineer's Office, Water for Nevada, State of Nevada
Water Planning Report No. 3, pp. 23, 48, Ock. 1871,




Buling
Page 48

gradient basin being Indian Springs Valley, which may be impacted.
However, the existing perennial yield in Indian Springs Valley and
basin inflow from Three Lakes Valley - Southern Part, which isg
discussed below, are sufficient £for the existing and future
develcpment within Indian Springs Valley.

The State Engineer 1is not reguired to allow outflow to the
down-gradient basin provided existing rights are not impacted and
basin ocutflow values are modified teo prevent double accounting of
the water. Therefore, Lthe State Engineer finds the amcunt of
basin outflow from Three Lakes Valley - Northern Part inte Indian
Springs Valley is further reduced from 3,700 acre-feet annually to
ZEID.

ALIX.

For Three Lakes Valley - Southern Part, Rush” established the
basin recharge to be 6,000 acre-feet annually, inflow to the basin
from Las Vegas Valley to be 4,700 acre-feet annually, and the
basin ocutflow to Indian Springs Valley to be 10,700 acre-feet ™

The Las Vegas Valley groundwater basin from which the 4,700

acre-feet annually of inflow into Three Lakes Valley - Southern
Part originates is an over-appropriated groundwater basin. Under
pumping equilikbrium conditiens, basin discharge and

evapotranspiration in the case of the Las Vegas Valley would be
reduced proporticnally to the amount of pumpage. In an over-
appropriated basin, equilibrium conditions are not established
unless inflow is induced from alternate sources., Due to the over
appropriation of the Las Vegas Valley groundwater basin, the basin
outflow from the Las Vegas Valley into Three Lakes Valley -

F.E. Rush, Water Resources Reconnaissance Series Report 54,
Eegional Ground-water Systems in the Nevada Test Site Area, Nve,
Lincoln, and Clark Counties, Nevada, Nevada Department of
Congervation and Matural Rescurces, Division of Water Rescurces in
cogperation with the United States Geological Survey, 1870.

T8

State Engineer's Office, Water for Nevads, State of Nevada
Water Planning Report No. 3, pp:. 25, 50, Oct. 1871.




Fuling
Page 49

SBouthern Part would be eliminated and outflow from Three Lakes
Valley - Scuthernm Part intec the Las Vegas Valley could be
possible. Additionally, recent work completed by the United
States Geolegical Survey on the Death Valley Regicnal Flow System
indicates a groundwater flow gradient from Three Lakes Valley -
Southern Part to the Las Vegas Basin.

While the most probable condition is that the groundwater
flows from Three Lakes WValley - Southern Part to both the Las
Vegas Valley and Indlan Springs Valley, the quantification of
interbasin flow under either natural or stressed conditions ig not
an exact zcience, but is rather based on a combination of zcience
and professional judgment, Moting that there iz minimal data
available in any of the areas in which these water right
applications are filed, the Btate Engineer must exercise caution
g5 the Las Vegas basin ig over appropriated and sufficient
rescurces need to be available in Indian Springs VvValley for
existing and future basin development.

The implementation of a monitoring plan as regquired below
will provide additicnal information vrelevant to basin flow
gradients and provide assurances that impacts from groundwater
pumpage are minimal. Therefore, the amount of cutflow from the
Las Vegas Valley to Three Lakes Valley - Scuthern Part will be
adjusted from 4,700 acre-feet annually to zerc in order to account
for the probability of a groundwater gradient toward the Las Vegas
Valley, as demonstrated in the Death Valley Regiocnal Flow Model,
and the cver appropriation of the Las Vegas Valley groundwater
basin, which reduces the basin outflow to Indian Springs Valley
from 10,700 acre-feet annually to the basgin natural recharge of
6,000 acre-feet annually.

For Three Lakes Valley - 8Southern Part the 8tate Engineer
will exercise both caution and discretion and use a combination of
the traditional method for establishing the perennial vyield in
basins with ne evapotranspiration, 'as is the case with Three Lakes
Valley - Southern Part, being one-half the basin discharge and the
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methodology used for Tikapoo Valley - Northern Part and Three
Lakes Valley - HNorthern Part where he found that the tdtal

gquantity of water that can be appropriated is egual to the entire
basin outflow with the modification of basin outflow wvalues to
prevent double accounting of the resource.

The State Engineer finds the total guantity of water that can
be appropriated from Three Lakes Valley - Scuthern Part is 4,500
acre-feet annually, limited by a reduction for existing rights and
interbasin factors that must be considered and are addressed
below. The amount of basin outflow from Three Lakes Valley -
Scuthern Part to Indian Springs Valley is further reduced from
6,000 acre-feet annually to 1,500 acre-feet annually, being the
remaining basin outflow, which when combined with the existing
perennial yield in Indian Springs Valley is sufficient for the
existing and future development within Indian Springs Valley.

The State Engineer finds that by limiting the appropriations
tc gquantities less or equal te the natural recharge the protest
izsue that the requests for appropriation exceed the natural
recharge has been resolved.

I

The State Engineer recognizes that ground water from Tikapoo
and Three Lakes basins flows through the carbonate-rock aguifer
and eventually discharges at Ash Meadows, Death Valley, and
perhaps to the White HRiver Flow System, Furthermore, it 1is
understood that development of these groundwater rescurces will
ultimately 7result in lowered water levels and reduced spring
discharge at the outflow areas. The Applicant alleges that ground
water within the Tikapoo and Three Lakes basins flows westerly
within the Death Valley Regional Flow System,” but due to the
great distance between the proposed pumping and the discharge

areas, any impacts will be far in the future and minimal in

" Transcript, pp. 736-743.
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magnitude. Additionally, that preoduction will capture
transitional atorage for many years, during which time basin
cutflow will not be reduced’ further delaying the time to future
impacts at discharge areas, The 2Applitant also argues for the
existence of compartmentalization of the carbonate-rock agquifer,
the overall effect of which would be to further delay down-
gradient dimpacts and decrease the magnitude of impact. The
Protestants counter argue that, while impacts at Ash Meadows and
Death WValley might mnot be seen fer many years, the magnitude of
the impact iz uncertain, and once felt, impacts would continus to
increase for many vyears regardless of whether production is
reduced or eliminated;” thus, precluding potential mitigation.
Neither the Applicant nor the Protestants presented evidence
quantifying the magnitude, time to water level impacts or impacts
to spring discharge at the cutflow areas of Ash Meadows and Death
Valley.

The State Engineer recognizes that future impacts toe water
levels and spring discharge will ultimately  result from

development of the basin £ill aguifers overlyving the carbonate-

rock agquifer{s}! or the develeopment of the carbonate-rock
agquiferis) directly. However, those impacts may not be
significant or even measurable:. In the absence of any definitive

evidence guantifying potential future impacts at down-gradient
discharge areas, the State Engineer looks to his own expertise as
well as the expertise of the hydrologists and hydrogeologists
presented as expert witnesses. The ZApplicant's witness indicated
that impacts will not be seen for a reasonable period of time,
that being hundreds of years, and they are predicted teo be minimal
due to the distance f¥om the pumping centers and potential

Transcript, pp. 873-889.

' Transcript, pp. 88%-890.

Transcript, pp. 888-891.
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barriers to reduce and delay impact outward from pumping centers,
The Applicant argues that, because of aguifer compartmentalization
and local recharge, thers will be no significant impact to Cdrn

° The Protestants' argue that no such impermeable

Creek Springs.
structures exist between the application pumping sites and Corn
Creek Springs and pumping from the points of diversion under
Applications 54066 and 54069 will impact discharge at the
springs.”

The State Engineer finds that due to the great uncertainty
and no parties abkility to guantify impacts, caution 1s warranted
ag it cannet definitively be =aid there will or will not be
unreascnable impacts, or 1f thoss impacts would continue for an
unreascnable period of time if pumping were ceased. The State
Engineer finds, in order to gather the necessary information to
more accurately predict the effects of pumping, the appropriation
of ‘some water will be permitted accompanied by significant
menitoring and curtailment of pumping if unreasonable impacts are
seen or are likely.

LTI.

The development of the water rights authorized under these
applications will be done in conjunction with a monitering plan to
be developed in conjunction with and approved by the State
Engineer, The United States Mational Park Service's expert
witness concluded that pumping in the Three Lakes Valleys would
eventually impact water levels and discharge at Ash Meadows and
Devil's Hole, but at the present time could not predict how long
that will take, because of the lack of data and considerahle
uncertainty that exista in any predictions." "The concept of mass
balance requires that the discharge areas will be impacted . . . .

' Transcript, pp. 868-873.
" Transcript, pp. 294-310.

23

Transcript, pp. 328-330.
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[h] owever, the timing and the magnitude of that impact is
currently unknown.""™ The Applicant's witnesses indicated that
ultimately, perhaps in 300-400 years, there would sither he a
decrease in discharge from the Death WValley £low system or
groundwater levels will drop.”

The Btate Engineer finds that reducing the amounts reguested
to guantitiegs within the historical perennial yield analysis or ta
& natural recharge analysis 1s to provide greater protection for
the avoidance of unacceptable impacts.

LII.
Nevada Revised Statute § 533.370(5) provides that:

In determining whether an application for an interbasin
transfer of ground water must be rejected pursuant to
this section, the State Engineer shall consider:

(a) Whether the applicant has Jjustified the
need to import the water from another basin:
(b)) If the State Engineer determines that a
plan for conservation of water is advisable
for the basgin into which the water is to be
imported, whether the applicant has
demonstrated that such a plan has been adopted
and ig being effectively carried out;

{e) Whether the proposed action is
environmentally scund as it relates to the
basin from which the water is exported;

{d) Whether the proposed action is an
appropriate long-term use which will not
unduly limit the future growth and development
in the basin from which the water iz exported;
and

(e} Any other factor the State Engineer
determines to be relevant.

The State Engineer finds the Applicant justified the nee=d for
an interbasin transfer of ground water., Las Vegas is growing at a

rate faster than contemplated and the region is reaching a point

where it soon will not have a gufficient water supply to support

" Transcript, pp. 330-331.

Transcript, p. 624,
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the projected regional growth.™

The Southern Nevada Water Authority, while not having
achieved its conservation goal of 25% in 2002, did achieve 16.4%
conservation. In the Las Vegas Valley, it has been estimated that
residents use &5% of the overall water supply with meost of that
use being for ogutdoor landscaping. Watering ordinances are being
adopted to restrict watering times and to limit the amount of
tuTE, Landscape programs are being carried out to provide
incentives to replace ornamental turf with water-efficient
landscaping.” The State Engineer finds the Applicant has actively
pursued, developed and 1is effectively implementing a conservation
plan for the regicon it serves.™

LIII.

The State Engineer finds as to Tikapoo Valley - HNorthern
Part, the United S&States Department of Interior, Bureau of Land
Management 2002 land ownership status map indicates three parcels
of patented land within the walley and there are no pending
applications to appropriate ground water for use on these parcels.
The total domestic use that would be allowed for these parcels
would be 6.06 acre-feet annually. In Tikapoo WValley - Northern
Fart, there is an existing water right certificate for groundwater
appropriation totaling 6.7 acre-feet annually for stock-watering
purposes and there is also a claim of a wvested water right for
ground wakter totaling 0.5 acre-feet anmually for stock-watering
pUrposes . The State Engineer finds, based on the combined
existing and future domestic demand of approximately 13.0 acre-
feet annually, the amount of water available for appropriaticn in
Tikapoo Valley - Northern Part is 2,587 acre-feet annually.

See, testimony of Kay Brothers and Ken Albright, Transcript,
pp. 460-530.

x4

Southern Nevads Water Authority 2004 Water Resource Plan.

.
" Thid.
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LIV.

The State Engineer finds as to Tikapoo Valley - Southern
Part, the United States Department of Interior, Bureau of Land
Management 2003 land ownership status map indicates there is no
patented land within the valléy and there are no parcels indicated
as being awvailable for development. The Btate Engineer £finds,
based on the fact that there is no existing or future demand, the
amount of water available for appropriation in Tikapoo Valley -
Southern Bart is 1,700 acre-feet annually.

Lv.

The State Engineer finds as te Three Lakes Valley - Northern
Part, the United States Department of Intericor, Bureau of Land
Management 2003 land ownership status map indicates there is no
ratented land within the wvalley and there are no parcels indicated
as being available for development. The State Engineer £inds,
based on the fact that there is no existing or future demand, the
amount of water available For appropriation in Three Lakes Valley
-Southern Part ig 3,700 acre-feet amnually; however, by letter
dated May 19, 2003, the Southern Nevada Water Authority and the
Las Vegas Valley Water District reguested the State Engineer issue
the appligations in Three Lakes Valley - Northern Part for only a
total combined duty of 2,000 acre-fest annually.

LVI.

The State Engineer finds as to Three Lakes Valley - Southern
Part, the United States Department of Intericr, Bureau of Land
Management 2003 land ownership status map indicates there is one
parcel of patented land within the wvalley. & review of the Clark
County Assessor's records indicates that said parcel is currently
in the name of the United States Bureau of Land Managemesnt arnd
there iz no pending application to appropriate water Ffor this
parcel. The map also indicates there i1s cne section of land under
ownership of the S8tate of Nevada with no reference to patent
status. Said sgecticon of land is used for the purposes of a prison
run by the State of Nevada, which has appurtenant groundwater
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rights in the .ampunt of 1,574.92 acre-feet annually. In total,
there are existing permits and certificates in Three Lakes Valley
- Southern Part in the amount of 1,882 acre-feet annually. The
State Engineer finds based on existing demand, the amount of water
available for appropriation in Three Lakes - Southern Part 1is
2,618 acre-feet annually.

The State Engineer finds there is only a very small amount of
private land im the basins where these appropriations are
reguested; therefocre, the long-term use of the water will not
unduly limit the future growth and development. The State
Engineer finds guestions remain as to whether appropriation of
ground water in the quantities authorized by this ruling is
environmentally sound: However, substantial evidence was not
provided that the appropriations will be detrimental to the
environment of any particular hydregraphic basin from which water
will be exported within any reasonable future pericd of time;
therefore, Ehe statutory reguirement for prohibiting the
interbagin transfers redquedted has not been satisfied,

LVII.

The applicaticns under congideration in this ruling were
filed for municipal and domestic uses in Clark, Lincoln, Hye and
White Pine Counties. No evidence was provided as to any
beneficial wuse of water wother than in Clark County. Navada
Revised Statute § 533.035 provides that benefigial use iz the
basis, the measure and the limit of the right to use water, and
NES & 533.370 provides that an applicant must demonstrate an
intention in good faith Lo construct werks with ‘reasonable
diligence to apply the water teo a hbeneficial use. The State
Engineer finds there was no demonstration of beneficial use of the
water anywhere other than Clark County; therefore, the place of
use will be restricted to Clark County.

CONCLUSIONS OF LAW
I.

The States Engineer has jurisdiction over the parties and the



Ruling
Page 57

subject matter of this action and determination.”
il.
The State Enginesr is prohibited by law from granting a
permit under an application tc appropriate the public waters

where:™
A there is nc unappropriated watery in the proposed
source;
B. the proposed use or change conflicts with existing
rights;
5 the proposed use or  change conflicts with

protectible interests in existing domestic wells as
set forth in MRS § EB33.024: or

D the proposed use or <change threatens to prove

detrimental to the public interest.
TR

The State Engineer concludes that there is unappropriated
water in these groundwater basins in the following ampunts:

Tikapoo Valley - Northern Part 2,587 acre-feet annually

Tikapoo Valley - Scuthern Part 1,700 acre-fest annually

Three Lakes Valley - Northern Part 3,700 acre-feet annually

Three Lakes Valley - Scuthern Part 2,618 acre-feet annually

IvV.

The State Engineer concludes that by providing safeguards,
such as the reduction in the amount reguested for appropriation
and the monitoring plan ordered below, there are some assurances
that any impacts can be quantified and, if necessary, mitigated,
and the use of the wakter proposed under the applications will net
threaten to prove detrimental to the public interest.

V.

The State Engineer concludes the protestant did not provide
any testimony or evidence to support protest claims 2, 3, 4, 5, &,
7, 8, 1o, 1z, 12, 13, 14, 15, 1i&, 17, 18, 19, 20, 21, 22, 231, 24,

" NRS chapters 533 and 534.

L]

WRS § 532.370(4).
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25, 28y ‘27, B8y 2%9; a portionof 30, 31; 32, & portion of 23, 34,
a portion: of 36, ‘a portion of 37, 38, 39, 40, 42, 43, 44 and 45;
therefore, said protest claims were not proven and/or are deemed
as being abandoned.

VI.

The State Engineer concludes there 1s neot substantial
evidence that appropriation of water under these applications will
conflict with existing water rights, deplete the waters of &sh
Meadows or the Death Valley Regional Flow System thereby impacting
threatened and endangered species or wetlands. The complexity and
unknowns of the system and the paucity of data make such a
determinadtion extremely difficult, Enly by allowing some
development to proceed will the additional information be cbtained
te provide further knowledge as to how the carbonate-rock aguifer
and alluvial aguifer systems are connected, 1if they are, and
address the protest claim that there is insufficient information
te determine the potential impacts frem the use of water as
proposed under the applications. The State Engineer concludes
that the awvailable scientific literature is not adeguate to
reasonably assure that the proposed diversions will not impact
gsenior rights and water resources; Lthus, the requirement of
menitoring and, if necessgary, mitigation. The State Engineer
concludes that the evidence to date indicates that generalizations
cannot be made applicable to specific basing because they may not
be applicable to any particular basin, Individual bpasins may
react completely differently to the pumping of the ground water in
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relation to the basin fill aquifers averlving the tarbonate-rack
agquifer or the carbonate-rock aquifer flow systems directly.
VII.

The State Engineer concludes there i1s net substantial
evidence to support the protest claim that use of water under the
applications will interfere with the BLM's responeibilities to
protect wetlands and to conserve listed threatened and endangered
species:

VIIL.

The State Ehngineer goncludes there 1is not substantial
evidence bto support the protest claim that use of water under the
applications will dimpair or cdonflict with existing rights, hbe
against public policy and contrary to statute.

IX.

The State Engineer concludes there i3 not  substantial
evidence that use of water under the applications will degrade
wetlands and riparian habitats, including that of the Death Valley
National Monument.

X,

The State Engineer concludes there 13 not  substantial
evidence that use of water under the applications will interfere
with water rights held by the U.5. Fish and Wildlife Service or
will intercept the source of water that now maintains the numercus
springs, seepsg, marsghes, streams and riparian and mesquite
habitats that support the wildlife and plant rescurces, including
threatensd and endangered species in MNevada,

xI.

The State Engineer concludea there i3 not substantial
evidence that the water-related resources and claimed senior
surface and groundwater rights in the Ash Meadows National
Wildlife Refuge, Desert HNational Wildlife Range, Moapa National
Wildlife Refuge, Devil's Hole, and Death Valley National Monument
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will be diminished oy impaired as a vresult of the diversions
proposed under the applications.
XII.

The State Engineer concludes there is not substantial
evidence to support the protest <laim that the use of water under
these applicaticns, combined with the others filed at the szame
time, seek a combined appropriation of 860,000 acre-feet of ground
and surface water and the diversion and the exportation of such a
guantity of water will deprive the basin of origin of water nesded
for its environment and economic well being and will destroy
envircnmental, ecologic, scenic and recreational values the state
holds in trust for its citizens.

XIII.

The State Engineer concludes that there 1is not substantial
evidence to support the protest claim that the use of water under
the applicaticns could cause esconcmic impacts in the areas of
origin, such as precluding new agricultural development, damaging
the existing agricultural economy, inhibiting or precluding
cpportunities for power generation, inhibiting or precluding
mineral extraction, inhibiting or precluding manufacturing by
space-requiring industries, damaging tourism, and concentrating
population as cppofSed to disperaing it.

XIV.

The State Engineer concludes if the Applicant needs to abtain
the approval of the United States Department of Interior, Buresau
of Land Management or any other federal agency for any necessary
right-of-ways, that is an issue for the Applicant to address with
the appropriate federal agency. The granting of a water right
permit does not waive the reguirements of other State or Federal
laws nor does it extend the right of ingress and egress on public,

private or corporate lands,
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XV,

The State Engineer concludes it does not threaten to prove
detrimental to the public interest to allow the guantities of
water to be developed under these applications when =aid
development is done in conjunction with sufficient monitoring, and
plans for mitigation of impacts, including cessation of pumping,
if necessary. The State Engineer concludes it is unknown, without
further analysis through development of the rescurce, if these
appropriations  will reduce interbasin flows or modify the
direction of groundwater movement thersby reducing spring flows.
The State Engineer concludes it is because of these unknowns that
he will require monitoring and mitigation, if necessary.

XVI.

The State Engineer concludes wunder Nevada water law an
applicant must generally demonstrate the proposed manner and place
of use of the water reguested for appropriation. The State
Engineer concludes the 2Zpplicant did not demonstrate any
beneficial use of water anywhere other than in Clark County;
therefore, the place of use is restricted to Clark County.

RULING

The protests to BRpplications 53948, 53350, 53851, 54062,
54066, 54068 and 54069 are upheld in part and overruled in part.
They are being upheld in that the appropriation of any gquantity of
water above the natural recharge from these groundwater basins may
threaten to prove detrimental to the public interest, The
remaining protest claims are overruled on the grounds that either
no evidence or lack of substantial evidence was provided in
support of said protest claims.

Application 53948 1s granted in the amount of 2,587 acre-feet
annually.

Applications 53950 and 53951 are granted for a total combined
duty of 1,700 acre-feet annually,
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Applications 54068 and 54089 are granted for a total combined

duty of

2,000 acre-feet annually.

Applications 54062 and 54066 are granted for a total combined

gucy of

2,681l8 acre-feet annually,

The place of use under the permits granted is limited to

Clark Counbty.
The permits are issued subject to:

1

o Ba

HE/jm

Existing rights;

. The payment of the statutory permit fees;

& monitoring program must be approved by  the State
Engineer prior to the diversion of any of the water

permitted for appropriation under these permits;

. The retuirement that if impacts bto existing water rights

are demonstrated, the Applicant or any assignee will be
required teo mitigate the same, including cessation of
PUmping ;

The recognition that the permits issued do not waive the
requirements of the »Applicant to obtain other permits

required by State, Federal or local agencies;

. The recognition that the permits issued do not extend the

right of ingress and egress to any public, private or

corporate land, S
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Dated this dth day of

Japuary ;o a5,




